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MEMORANDUM
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DATE: May 21, 2004
RE: 1-9 Forms

Federal law in effect since 1986 requires you to complete form 1-9 for each new employee within three
days of hiring. Even if you are familiar with this employment eligibility verification form, you may be
completing it incorrectly and subjecting the State to possible monetary penalties. The purpose of the
form is to prevent the hiring of unauthorized aliens.

Form 1-9 walks you through the process of checking an employee’s passport, green card, driver’s license,
Social Security card, birth certificate, or other documents that demonstrate eligibility to work in the
United States. If completed correctly, the 1-9 can help the State avoid paying civil fines ranging from
$250 to $10,000. The points to understand to complete this form correctly include:

Complete the entire form. Often, employees fill out Section 1, but employers don’t fill out Section 2.
In Section 2, the employer reviews the employee’s documentation, verifying the employee’s eligibility to
work. You can’t simply accept what the employee puts on the top of the form.

Employee can decide which forms of verification to present. Employers give employees the three lists
of acceptable documents and then record what the employees submit as proof. The U.S. Citizenship and
Immigration Service (USCIS) will be satisfied if an employee has either one document from List A, or
documents from both Lists B and C on page 3 of the form. It is important to photocopy the documents
employees present as proof that you checked them.

Time limit of three days to complete the form. Many employees will hesitate or forget to bring in their
documents. Send them home if necessary. Get the documents. If employees say they have applied for a
required document, insist on seeing the receipt for the application of the document within the first three
days and require them to present the actual document within 90 days.

Re-verify employees’ eligibility before expiration of submitted documents. If your employee gives
you a USCIS temporary card or other expiring authorization, you must record the expiration date on the
I-9. Then calendar that date as a reminder to verify that the employee is still eligible to work when that
document expires. Complete Section 3 of the form when you update the verification.




Good faith effort required to ensure you have been shown valid documents. Document fraud is
rampant. Green cards sell for as little as $40 on the black market. You must be diligent when reviewing
the documents presented to you. The USCIS booklet explaining Form 1-9 offers examples of what to
look for in a valid document. Photocopies are not acceptable. The employee must present original
documentation or a certified copy of a birth certificate. The Social Security Administration will let you
call 800-772-6270 to verify the validity of up to five green cards. Be sure you verify the cards presented
by all new hires to avoid any hint of discrimination.

Valid Documentation is listed on the Form 1-9, however a few changes have been made that are not
revised on the form. They include:

e Form I-766 (Employment Authorization Document), although not listed on the
11/21/91 version of the Form 1-9, is an acceptable List A document #10.

e Form I-151, is no longer an acceptable List A document #5. However, Form I-
551 remains an acceptable List A document #5.

e The following documents have been removed from the list of acceptable identity
and work authorization documents: Certificate of U.S. Citizenship (List A #2),
Certificate of Naturalization (List A #3), Unexpired Reentry Permit (List A #8),
and Unexpired Refugee Travel Document (List A #9).

Watch for other designations that may affect tax withholdings. A nonresident alien who is in the
United States as a student on an “F” visa, or as a teacher, trainee, or specialist on a “J” visa may be
exempt from tax withholdings. Check for these designations when entering the tax information.
Catching this up front can save the employee and the State efforts in retrieving erroneously withheld
taxes.

Prohibited from hiring if the employee cannot verify his or her eligibility to work. You may even have
to fire a new employee on the spot if he or she can’t provide the required documentation. If you follow
the rules spelled out on Form 1-9, you won’t expose the State to a suit for wrongful termination.

Retention Information. No filing with the Bureau of Immigration and Customs Enforcement (ICE) is
required. The 1-9 form must be kept by the employer either for three years after the date of hire, or for one
year after employment is terminated, whichever is later. The form must be available for inspection by the
authorized U.S. Government officials (i.e., ICE, Department of Labor).

A copy of the official 1-9 form is attached. If you have questions about this form, please see
http://uscis.gov/graphics/formsfee/forms/i-9.htm or contact the USCIS at 1 (800) 357-2099.




